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Re: Maintenance of Washington Avenue Tunnel City of Kingston

Dear Mr. Rush

I write to bring to your attention a situation of great concern in the City of Kingston and to request

the City of New york's assistance. After you have had the opportunity to review this letter, I would

like to arrange a meeting with you to discuss how to proceed'

In the City of Kingston, sanitary wastes from the northern part of the City that had once been

dischargeâ to the Esopus Creãk are now transported via pipeline to a treatment plant and

ultimatõly to the Rondout Creek at the southern edge of the City. This sewage system, referred to

locally 
"r 

tfr. Washington Avenue Tunnel, was constructed by the City of New York slightly over

100 years ago in mitigation of the adverse impact of its construction of the Ashokan Reservoir on

the Esopus Creek.

The Tunnel was originally designed to carry combined sanitary waste and stormwater to the

Rondout Creek. The Tunnel wall is of brick arch construction, with an exterior timber frame used

as temporary earth support. The timber frame was left in place with dry pack fill between the

brick arch and timber. 
-Although 

for much of its length the Tunnel is built on or in bedroch in the

the stretch between Linderman Avenue and Marius Street, the Tunnel was constructed on sandy

soil well above the bedrock. This area has unfortunately seen extensive damage from

groundwater and movement of soils, causing subsidence and a sinkhole in the street above'
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Recently it has become apparent that the way in which the Washington Avenue Tunnelwas
constructed by the City has left it vulnerable to destabilization by groundwater flows. The City

of Kingston hur been advised that the cause of the Washington Avenue sinkhole is soil

migration conveyed by groundwater into the tunnel. Loss of ground from this movement

created voids around ãnã b.to* the Tunnel, causing the tunnel to settle, resulting in arch

collapse. Although the Tannery Brook shaft added in the 1-990's may have been a contributing
factor, the underlying construction has been the ultimate cause of the failure.

Our research has led us to the conclusion that New York City was and continues to be liable

for the maintenance of the Washington Avenue Tunnel under applicable state law.

Subsection 1104[1) of the Public Health Law today provides in relevant part as follows:

When the department or the commissioner of environmental protection of the city

of New Yorh or the board of water supply of the city of New Yorh shall, for the

protection of a water supply from contamination, makes orders or regulations

the execution of which will require or make necessary the construction and

maintenance of any system of sewerage, or a change thereol in or for any village

or hamlet, whether incorporated or unincorporated, . . . the municipality ' . .

owning the waterworks benefited thereby shall, at its own expense, construct and

maintain such system of sewerage, or change thereof, and provide and

maintain such means of removal and purification of sewage and such works or

means of sewage disposal as shall be approved by the department. ' . .

The segment of the Washington Avenue Tunnel of concern was constructed bythe City of New

york pursuant to construciion bid documents issued by the New York City Board of Water

Supply, dated fuly L, ßOg. The purpose of the Tunnel was stated in the Information for

Bidders in the bid documents as follows:

The Board of Water Supply of the City of New York has begun the construction

of a large system of woiks for procuring an additional water-supply from the

Catskill Mountains. The Act of the Legislature authorizing the construction of

these works requires that before any water be diverted from Esopus Creeh the

City of New York shall reconstruct that portion of the First and Eighth Ward

sewers of the City of Kingston, New York, which now discharges into Esopus Creek,

so that the dischárge shall be into the Hudson River, or Rondout Creek. This

construction n.."riitates building an intercepting sewer about two and

one-third miles long of which about l mile has been completed.

See, Board of Water Supply of the City of NewYork, Contract 48,lnformation for Bidders, For

the Construction of a potion of an Intãrcepting Sewer inthe Ciryof Kingston, Ulster County, NY

(1eoe).

The construction contract annexed to the bid documents acknowledges that the contract is

made by "the City of New York, acting by and through the Board of Water Supply, by virtue.of

thepowervesteâinitbyChapter Zl+of thelawsof 1905,of theStateof NewYorkandthe

amendments thereto . .' ."
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Chapter 724 of the Laws of L905, referred to in the construction contract and the
Information for Bidders, was enacted with the following statement of purpose:

to provide for an additional supply of pure and wholesome water for the city of

New York; and for the acquisition of lands or interest therein, and for the

construction of the necessary reservoirs, dams, aqueducts, filters and other

appurtenances for that purpose; and for the appointment of a commission with

the powers and duties necessary and proper to attain these objects'

Chapter 724, enacted f une 3, 1905, established the Board of Water Supply of the City of New

york and directed it "tô proceed immediately and with all reasonable speed, to ascertainwhat

sources exist and are màst available, desiratle and best for an additional supply of pure and

wholesome water for the city of New York." Ch. 724, S 2. The remainder of the chapter

provided legislative authority and procedures for the takÍng of property for the City reservoir

system.

The Information for Bidders also referred to Chapter 314 of the Laws of 1906, which

amended Chapter 724 of 1905 with specific reference to, among other things, the

reconstruction of Kingston's sewerage system. It provided,

In case any water shall be taken under the provisions of this act from the

Esopus Creek in the said county of Ulster, then and in that event and before any

*r"t., shall be diverted from said Esopus Creek, the city of New York shall, at

the expense, cost and charge of the said city of New York and under a plan to be

approved of by the common council and the city engineer of the city of

Kingston, build, construct, reconstruct, alter or change the sanitary sewers

of sãid city of Kingston known as the first and eighth ward sewers, the

trunk sewer of which follows the general line of the Tannery Brook in said

city of Kingston and which now discharges or flows into the Esopus Creek,

so that the same shall discharge into thã Hudson river or into the Rondout Creek'

Chapter 314 of the Laws of 1906, $ B'

Chapter 3L4 was enacted on April 24,1906. Less than a month later, on

way 23, Lg06,the legislature passed and the governor signed an amendment

to itr. predecessor tõ today's Public Health Law $ 7104. The amendment was

as follows, indicated by the underline'

When the state department of health shall, for the protection of a water supply

from contaminaüón, make orders or regulations the execution of which will

require or make necessary the constru.lion and maintenance of any system of

sewerage, or a change thereol in or for any village or hamlet, whether

incorporated or unincorporated, or the execution of which will require the

providing of some public means of removal or purification of sewage, the

municipality or coiporation owning the water works benefited thereby shall,

at its own 
"*parrra, 

construct and maintain such system of sewerage, or change

thereol and provide and maintain such means of removal and purification of
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sewage and such works or means of sewage disposal as shall be approved
by the state department of health' [emphasis added)

The sole change in the predecessor to Public Health Law S 1104 as it stood in 1906 was to

emphasize the obligation to maintain the means of sewage removal and disposal, an obligation

already clearly required by the preceding clause of the same sentence. The phrase "consffuct

and maintain" can be traced back to Chapter 543 of the Laws of 1885.

We have reviewed the succeeding version of the Public Health Law from 1885 to 1928. No

amendments since 1906 have diminished the obligation of the benefiting municipality to

construct and maintain the needed sewerage system. The phrases "construct and maintain"

and "provide and maintain" remain in Public Health Law S 1104(LJ today'

The phrase in Section 110a(1J regarding "village" or "hamlet" has been interpreted by the-

Depártment of Health. In response to a request for a declaratory ruling filed by the Coalition of

Watershed Towns, the Department ruled that the phrase "in or for any village or hamlet,

whether incorporated or unincorporated," was not meant to be limiting'

The phrase 'in or for any village or hamlet, whether incorporated or unincorporated, in
pHL S 1104(1) must be read tã include all population centers. A hamlet is not an official

unitoflocalgovernment...oramunicipalcorporation....Thuswhileitsdictionary
definition is 'a small village' . . . there is no single generally accepted legal definition of the

term ,hamlet' in New york State. . . . Thus, it is reasonable to conclude that the Legislature

intended the term 'hamlet' as used in PHL S ll04(1), to refer to any population center,

whether incorporated or not.

We are aware that in tg07 the City of Kingston, in accepting the plan for the Washington

Avenue Tunnel released the City of New York with the following language:

"Resolved, that the City of New York shall be and hereby is released of

all further obligations in connection with the building, constructing,

reconstructing, altering or changing of said First and Eight Ward sewers when

the said City oÏ New york shall have built, constructed, reconstructed, altered

and changed said sewers in all respects in accordance with the plan and

diagram herebY aPProved."

We believe this resolution purposefully tracked the language of Chap ter 314 of the Laws of

1g06 in order to indicate the city of Kingston's acceptance of the Tunnel as proposed would

satisfii the City of New York's obligation to construct the sewage system as required by that

law. It was no doubt important for the City of New York to have this assurance before it began



¡
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construction of the Tunnel. The release regarding construction did not in anyway, however,
release the City of New York from its separate and distinct obligation under Public Health Law

S 1104 to maintain the tunnel once constructed.

In conclusion, the available legislative history indicates that since 1885 the statutory law of the

State has consistently been that the municipality owning a waterworks benefiting from a

mandated change in ãnother municipality's sewerage system must construct and maintain the

other municipalìty's altered system. With specific reference to the Washington Avenue Tunnel,

we believe that Section 1104 requires the City of NewYorkto compensate the Cityof Kingston

for the expense it has already incurred in the repair of the Tunnel and to pay directly the future

costs of repair of the Tunnel and the Washington Avenue sinkhole.

If you have any further questions or concerns on this subjec! please do not hesitate to
contact me. I look forward to meeting with you to discuss our future course of action.

Sincerely

,ttL
Shayne
Mayor

R. Gallo

cc: Corporation Counsel


